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The late appearance of this number of the Eegisteb is due to 
an unexpected hitch in the installation of new machinery by the 
publishers — a delay for which we trust our readers will be more 
than compensated in the improved mechanical appearance of the 
publication, made possible by these improved facilities. 



With this number, the Virginia Law Eegisteb enters upon its 
VHIth Volume. This means that for seven years it has been en- 
deavoring, month by month, to make itself useful to the bench and 
bar of Virginia. Judging by its subscription list, which has regu- 
larly increased since the enterprise was first launched, it has steadily 
grown in professional favor. If any of our friends became sub- 
scribers out of motives of friendship for editors or publishers, as 
doubtless many did at the beginning, it is a pleasing reflection to 
believe that they have remained subscribers because they found the 
journal worth the price paid for it. 

The policy of the editors has been from the first to make the 
Eegister a law journal — a monthly budget of crisp and practical 
law literature for the practical lawyer — something to serve him in 
the office, and to aid him in keeping abreast of the work of the 
courts, both in Virginia and beyond. Questions of mere public 
interest — with which the average practitioner is not concerned pro- 
fessionally — have been consistently excluded. In a choice between 
a note on the lien of an execution, or on the contract of a married 
woman, and a discussion of the right of the United States to acquire 
foreign territory, or the legality of a protective tariff, we have pub- 
lished the one and rigorously excluded the other. 

The conviction that our readers are lawyers, who read this journal 
in search of purely professional information, urges us to a continua- 
tion of this policy, and to a constant forethought for the needs of 
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the practising lawyer — his needs in his office, or in court, and not 
in the Cabinet of the President or the Congress of the nation. 

It is scarcely necessary to reiterate here our oft-repeated invita- 
tion to members of the bar to contribute to our pages. 



Attention was called in our April number to the recent change 
of date for the bar examination at Wytheville, from the first Friday 
in July to the fourth Tuesday in June. 

In altering the rules in this respect, the court failed, through in- 
advertence, to make the necessary alteration with respect to the date 
for filing the papers of applicants — the rule in its original form re- 
quiring the papers to be filed by the first day of July. We are au- 
thorized and requested by President Keith, of the Supreme Court 
of Appeals, to announce that these papers may be filed at any time 
before the date fixed for the examination — that is, the fourth Tues- 
day in June. 



A legislative commission to conform the Code of Virginia to 
the new Constitution is contemplated. It would have been far 
wiser to have extended the scope of the movement to the drafting 
of a new Code outright, and not to have confined its work to that 
merely of structural conformation. The Code of 1887 has lived 
the life of its predecessors. More than fourteen years have elapsed 
since it went into effect, and it has been amended so frequently, and 
has been added to so materially, as to make a restatement of the 
statute law of the State a practical necessity. 



One of the first subjects which should claim the attention of the 
revisors of the next Code will be the law concerning the estates of 
married women. The Act of March 1, 1900 (Acts 1899-1900, p. 
1240), is far from being a model statute. The provisions of its 
first three sections are manifestly intended as a substitute for sec- 
tion 2286 of the Code of 1887, which, with others, is in terms re- 
pealed, but no section 2286, eo nomine, is substituted therefor, as 
could easily have been done. As to sections 2291, 2293, 2294 and 
2296 there. is no provision that they "shall be amended and re- 
enacted so as to read as follows ;" nor does the act repeal "all acts 
and parts of acts in conflict herewith." Nowhere in the body of 
the act is the Code of Virginia mentioned. Section 4 provides that 
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certain enumerated "sections" shall be repealed, but of what act or 
other instrument or volume, the Act nowhere states. It is further 
provided that section 2295 "as amended by the Act of 1895-6 be re- 
pealed," but which one of the eight hundred and sixty-one acts 
passed at the session of 1895-6, the Act of 1900 omits to mention. 



Another subject which seems to demand revision is that con- 
cerning proceedings by interrogatories to ascertain the estate of a 
debtor on which a fieri facias is a lien — section 3603 of the Code, as 
amended by Acts 1897-8, p. 503, Pollard's Supplement, p. 368. 
This subject is discussed in detail in 6 Virginia Law Register, 
pp. 804, 805. 

A long list of other instances of needed revision could be adduced 
without difficulty. Upon many subjects, such as exemptions, and 
the garnishment of the salaries of officials, state and municipal, 
legislation has been prolific — statute upon statute having been en- 
acted, until little is at times left of the rule because of the excep- 
tions. It would therefore seem more logical to reverse matters, and 
make the exceptions the rule, and the rule the exception. 

We have a high regard for our legislators, and we know the haste 
with which they are sometimes compelled to act in the drafting 
and the enactment of general laws. But if this is a necessity, it 
should of itself necessitate the making, at least every fifteen years, 
of a new Code from which one can learn the law under which he 
lives, without the expenditure of hours in the location of amend- 
ments, and in the ascertaining of the effect they may have upon 
a line of decisions construing the old law. Let us have a new Code, 
as a companion-piece to the new Constitution. There is need 
enough already under the old Constitution for a new Code. When 
the new Constitution goes into effect, a new Code seems indispens- 
able. 



The Chicago Bar Association has just held a bar association 
primary for the selection of judcial candidates to be voted for at the 
approaching elections. There is no reason why this should not be 
done in Virginia, all the candidates agreeing to abide its result and 
the association requesting the legislature to elect the nominee of the 
primary. There can be but little doubt that the general assembly 
would accept such a nomination, both because of the assurance it 
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would have of electing a qualified officer and one acceptable to the 
bar, but of the relief afforded it by this method from time-consum- 
ing importunities and friend-alienating canvasses. 

Should it be urged that the voting be not confined to the 
members of the bar association for the particular locality concerned, 
it could be made to embrace all the lawyers paying a license-tax 
therein. We believe, however, that if the general assembly would 
endorse the movement, it would confine the electors to the members 
of the bar association. By either plan, the bar would have judges 
of its own selection, and, should these prove unsatisfactory, would 
have only its own errors to condemn. 



Comparison of several of the opinions in 99 Virginia Eeports 
with the same opinions as published in 6 and 7 Virginia Law 
Register, discloses the fact that the opinions have been modified so 
as to remove some of the Register's criticisms. 

In Montgomery's Case, 6 Va. Law Eeg. 762, the court made an 
important ruling with respect to the admissibility of the testimony 
on a former trial, of a witness since deceased. In the opinion as it 
appears in 99 Va. 833, all reference to the point is omitted — so that 
our criticism of the opinion may now be withdrawn. 

Our criticism of South Roanoke Land Co. v. Roberts, 7 Va. Law 
Eeg. 247 — in which we thought the court put too narrow a construc- 
tion on Va. Code, sec. 3299 (special plea in the nature of set-off) 
is not applicable to the opinion as it appears in 99 Va. 487. 

The opinion in Lantz v. Massie, 7 Va.Law Reg. 538, 99 Va. 709, 
shows modifications along the line of our criticisms. 

We have not gone carefully over all the opinions in the last 
official report, but the modifications mentioned suggest to practi- 
tioners the importance of consulting the opinions as they appear in 
the official report, where this is possible, in preference to the same 
opinions in unofficial publications. 

In deference to the court, it is proper to say that the alterations 
noted in no wise affect the merits of the several cases. Indeed, 
most of the propositions were dicta, and none of them was essential 
to the decision of the case. That the court does not deem itself at 
all times infallible, should be a pleasing eflection to those who 
practise before it. 
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Again the gates swing open upon the broad fields of Federal 
jurisdiction, and a another class of cases is added to the already 
varied assortment in which the judgments of State tribunals upon 
apparently general questions of law will be reviewed in Washington. 
We can almost see the shade of Jefferson scowling at that of 
Marshall, as who would say, "This is your sowing." In Tullock v. 
Mulvane, decided March 3, 1902, 9 Adv. Sheets, 372, the Supreme 
Court of the United States reviewed and reversed a judgment of 
the Supreme Court of Kansas, affirming a judgment for plaintiff in 
an action on an injunction bond given in a proceeding in a Federal 
court. It was held in effect that the proper construction of such a 
bond and the nature of the damages recoverable under it of them- 
selves involve a claim of an immunity from liability depending on 
an authority exercised under the United States, and present a Fed- 
eral question. 

In the judgment of a majority of the court, the entertainment 
of the appeal is a necessary consequence of previous rulings upon 
cognate points, in which the hospitality of the court was somewhat 
taxed, but was eventually extended with liberal hands. Then in 
Dupasseur v. Rocherau, 11 Wall. 130, the question was whether a 
State court had given due effect to a decree of a Federal court, and 
it was held that this was "clearly within the chart of appellate 
power given to" the Federal Supreme Court. 

In Factors' & Traders' Insurance Co. v. Murphy, 111 U. S. 738, 
the controversy related to the effect to be given to a sale of mort- 
gaged property by a bankruptcy court. It was held that as both 
parties relied upon rights under Federal authority, and as the right 
of plaintiff in error was denied by the court, the writ of error lay. 
Approved in Avery v. Popper, 179 U. S. 305. 

Perhaps the principal consideration in Tullock v. Mulvane, supra, 
was the fact that by the rulings of Federal courts, attorney's fees 
are not an element of damages under an injunction bond, while in 
the majority of State courts, the rule is otherwise. It was urged 
that the bond was an ordinary contract which must be enforced, not 
by the law of the forum in which it was given, but according to the 
rule of the local law. But the issue was squarely met : 

"If it be true," said Mr. Justice White, "and it undoubtedly is, 
that the giving of such a bond was an act done pursuant to an 
authority exercised under the Constitution and laws of the United 
States, it must follow that the bond so taken is to be interpreted 
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with reference to the authority under which it was given and the 
principles of jurisprudence controlling such authority, and not by 
the local law." 

Mr. Justice Harlan, with whom concurred Mr. Chief Justice 
Fuller and Mr. Justice Brown, delivered a vigorous dissenting 
opinion, which must be read in full to be appreciated, but from 
which we make the following extracts: "There has been a wide 
difference of opinion between this court and some of the State 
courts upon certain questions of general law. But it has never 
been supposed that any one has such a vested interest in the views 
of this court upon questions of general law that he may complain of 
the refusal of a State court to accept those views as denying him 
an 'immunity' existing or belonging to him, in virtue of an 'author- 
ity exercised under the United States/ " Citing Winona & St. P. 
B. Co. v. Plainview, 143 U. S. 371. 

He concludes with the following judicial conundrum : "Suppose 
two actions were brought in the Federal court (there being divers- 
ity of citizenship in each case), one on an injunction bond executed 
in a circuit court of the United States, and the other upon a like 
bond executed in a State court. What would be the ruling as to 
the measure of damages ? Would the court disallow counsel fees in 
the firct case and allow them in the second case where the highest 
court of the State had established the principle that counsel fees 
could be recovered ? Each branch of the latter question must upon 
the principles just delivered be answered in the affirmative. But 
they cannot be so answered without placing the decisions of the 
courts upon a question of general law on the same basis as a legis- 
lative enactment, prescribing the measure of damages in suits on 
injunction bonds." 

We confess that we see no logical escape from this red/uciio, nor 
does the opinion of the court attempt its solution. 

From a strictly professional standpoint, it matters little that the 
line of jurisdictional demarcation is becoming gradually fainter, 
and that the scope of the powers of the Federal courts is as steadily 
widening, provided only that the judges of the Federal courts are 
high-grade lawyers, eminent for their character and attainments. 
If our chief executives will nominate judges only because of their 
qualifications, ascertained after careful examination, and not be- 
cause they delivered in the last nominating convention, or because 
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their friends promise to deliver in the next, a delegation which will 
"do the right thing," we should acquiesce. Gratitude, personal and 
political, is an admirable quality, but it should never be displayed 
at the risk of giving a life-tenure in judicial office to a man at the 
mention of whose name as a possible incumbent, reputable members 
of the bar, without regard to political affiliations, start up in sur- 
prise and protest. 



We publish elsewhere, from the Harvard Law Review, a discus- 
sion of the interesting question, as to how far the courts will pro- 
tect rights acquired under a subsequently overruled decision. To 
the cases there cited, may be added the case of Farrior v. N. E. 
Mortgage Co., 92 Ala. 176. The suit was to foreclose a mortgage 
executed by a married woman. Prior to the execution of the mort- 
gage, the Supreme Court of the State had decided that a deed like 
that under which the mortgagor claimed, conveyed an equitable 
separate estate, and that a married woman possessed full power of 
mortgaging such estates — a power not possessed with respect to her 
statutory estate. This decision was in force at the date of the 
mortgage. Subsequently, but before suit to foreclose, this decision 
was overruled, and a different construction adopted, namely, that 
conveyances of the character of that under which the mortgagor 
derived her title, created a statutory and not an equitable separate 
estate — and that the power to mortgage was wanting. The court 
was, therefore, called upon to decide whether, in the particular case, 
it would follow its latest ruling, and declare the mortgage invalid, 
or whether it would apply the former ruling, in reliance upon 
which the mortgage was executed and accepted, and declare it valid. 

The court adopted the latter alternative, and held the mortgage 
valid. In the course of its opinion, the court said : "Persons con- 
tracting are presumed to know the existing law, but neither they 
nor their legal advisers are expected to know the law better than the 
courts, or to knew what the law will be at some future day. Any 
principle or rule which deprives a person of property acquired by 
him, or the benefits of a contract entered into, in reliance upon 
and strict compliance with the law in all respects as interpreted and 
promulgated by the court of last resort, at the time of the trans- 
action, and no fault can be imputed to him in the matter of the 
contract — unless it be held a fault not to foresee and provide against 
future alterations in the construction of the law — must be radically 
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wrong. Such a principle or rule of law would clog business trans- 
actions, unsettle titles, and destroy all confidence in the decisions 
of the Supreme Court of the State. We hold . . . that rights 
to property, and the benefits of investments acquired by contract, in 
reliance upon a statute as construed by the Supreme Court of the 
State, and which were valid contracts under tre statute as thus in- 
terpreted when the contracts or investments were made, cannot be 
annulled or divested by subsequent decisions of the same court, 
overruling the former decisions ; that as to such contracts or invest- 
ments, it will be held that the decisions which were in force when 
the contracts were made, had established a rule of property, upon 
which the parties had a right to rely, and that subsequent decisions 
cannot retroact so as to impair rights acquired in good faith under 
a statute as construed by former decisions." 

The doctrine here announced is sometimes lost sight of by the 
courts — probably in rarer instances consciously rejected — but it 
seems eminently sound, both in law and morals. 



One of our leading articles for this month is a criticism, by John 
G. Haythe, of the Lynchburg bar, of the recent decision by the 
Supreme Court of Appeals, in Woodall v. City of Lynchburg. In 
that case it was held that the cities of this Commonwealth, unless 
restrained by charter, have unlimited discretion in the matter of 
license taxes on occupations — and that the courts are without 
power to interfere with the exercise of that discretion, even where 
the tax on a particular occupation (though in itself lawful, and not 
of a character likely to injure the public) be so great as to amount 
to a prohibition. 

Mr. Haythe makes a strong constitutional argument against the 
soundness of the decision — a decision which, judging from the 
criticisms coming to us from various quarters, has not been received 
with favor by the profession. 

If the decision be sound, we are not so free a people as we some- 
times boast. If a city may, by excessive taxation, prohibit, within 
its corporate limits, the exercise of any lawful calling that may for 
any cause fail to find favor in the eyes of a majority of its council, 
then we quite agree with Mr. Haythe that our Bill of Eights as a 
charter of liberty is a failure, and needs the serious attention of the 
Constitutional Convention. 

Lawyers have doubtless long supposed that their right to earn an 
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honest living by the practice of their profession was guaranteed 
to them (under proper regulations) both by the Federal and State 
Constitutions. They now learn that this right rests with a ma- 
jority of the council of the respective cities in which they offer to 
practise — and that some fine morning they may receive notice to 
"move on" to pastures new. And we may yet see the bill-boards 
placarded with official notices, "No Lawyers Need Apply." 

There seems to be no limit to which a city council may not go, 
under this decision, in making the little commonwealth over which 
it presides — to use a current military phrase — "a howling wilder- 
ness." All professions, trades and occupations seem to be subject 
to any prohibitory tariff that the city rulers may see fit to enforce. 

If the remedy for this evil rests in the ballot, as suggested by the 
court, why any need for a Bill of Rights ? If the ballot be so power- 
ful a weapon against the tyrannical and despotic government, then 
so long as the citizen's right of suffrage remains unimpaired all 
those provisions of our Constitution in which the rights and liber- 
ties of the citizen are so solemnly declared inviolable, are merely 
surplusage, and in ierrorem. According to this idea,, the solemn 
declaration that no man shall be deprived of his life, liberty, or 
property without due process of law, means, not that the courts 
will restore him to that of which he has been unlawfully and un- 
constitutionally deprived, and in a proper case punish the offender, 
but that the injured citizen's remedy is in voting against the op- 
pressor at the next election ! 

In this connection attention is called to the recent case of All- 
geyer v. Louisiana, 165 TJ. S. 578, in which the Supreme Court of 
the United States held that the "liberty" of the citizen yhich is 
protected by the Federal Constitution against deprivatio without 
due process of law, included "not only the right of the citizen to be 
free from the mere physical restraint of his person, as by incarcera- 
tion, but the term is deemed to embrace the right of the citizen to 
be free in the enjoyment of all his faculties ; to be free to use them 
in all lawful ways ; to live and work where he will ; to earn his live- 
lihood by any lawful calling ; to pursue any livelihood or avocation, 
and for that purpose to enter into all contracts which may be 
proper, necessary and essential to his carrying out to a successful 
conclusion the purposes above mentioned." 

This is, of course, subject to the qualification that the State, or 
its delegated representative, the city, may reasonably regulate 
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various occupations, and lay a reasonable license tax for the purpose 
of revenue. But to regulate and to prohibit are wholly distinct 
powers. 

The question was recently considered in another form by the 
Supreme Court of the United States in Clark v. Titusville, 9 Ad- 
vanced Sheets, 382 (March 3, 1902). It was there held that an 
ordinance imposing a license-tax upon the merchants of a city, by 
which they are divided into classes according to the amount of their 
sales, each class including all whose sales range between a certain 
minimum and maximum amount, does not violate the equality 
clause of the Fourteenth Amendment, although the result is to 
make persons in different classes pay different rates, and to make 
those in the same class pay at a different ratio if the amounts of 
their sales differ. 

It is to be hoped that this question may not escape the attention 
of the Constitutional Convention, and that this body will see to it 
that no citizen may hereafer be prohibited from pursuing a lawful 
and reputable calling by the mere whim, caprice or prejudice of a 
city council. 



